UNITED STATES OF AMERICA88 FERC ¶ 61,227
FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners: James J. Hoecker, Chairman;
Vicky A. Bailey, William L. Massey,
Linda Breathitt, and Curt Hébert, Jr.

Certification of New Interstate
Natural Gas Pipeline Facilities

Docket No. PL99-3-000

STATEMENT OF POLICY
(Issued September 15, 1999)
1

In the Notice of Proposed Rulemaking (NOPR) in Docket No. RM98-10-000 and
2
the Notice of Inquiry (NOI) in Docket No. RM98-12-000, the Commission has been
exploring issues related to the current policies on certification and pricing of new
construction projects in view of the changes that have taken place in the natural gas
industry in recent years.
In addition, on June 7, 1999, the Commission held a public conference in Docket
No. PL99-2-000 on the issue of anticipated natural gas demand in the northeastern United
States over the next two decades, the timing and the type of growth, and the effect
projected growth will have on existing pipeline capacity. All segments of the industry
presented their views at the conference and subsequently filed comments on those issues.
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Notice of Proposed Rulemaking, Regulation of Short-term Natural Gas
Transportation Services, 63 Fed. Reg. 42982, 84 FERC ¶ 61,087 (1998).
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Notice of Inquiry, Regulation of Interstate Natural Gas Transportation Services,
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It may not be possible to acquire all the necessary right-of-way by negotiation.
However, the company might minimize the effect of the project on landowners by
acquiring as much right-of-way as possible. In that case, the applicant may be called
upon to present some evidence of market demand, but under this sliding scale approach
the benefits needed to be shown would be less than in a case where no land rights had
been previously acquired by negotiation. For example, if an applicant had precedent
agreements with multiple parties for most of the new capacity, that would be strong
evidence of market demand and potential public benefits that could outweigh the inability
to negotiate right-of-way agreements with some landowners. Similarly, a project to
attach major new gas supplies to the interstate grid would have benefits that may
outweigh
the lack of some right-of-way agreements. A showing of significant public
benefit would outweigh the modest use of federal eminent domain authority in this
example.
In most cases it will not be possible to acquire all the necessary right-of-way by
negotiation. Under this policy, a few holdout landowners cannot veto a project, as feared
by some commenters, if the applicant provides support for the benefits of its proposal that
justifies the issuance of a certificate and the exercise of the corresponding eminent
domain rights. The strength of the benefit showing will need to be proportional to
the applicant's proposed exercise of eminent domain procedures.
Of course, the Commission will continue to do an independent environmental
review of projects, even if the project does not rely on the use of eminent domain and the
applicant structures the project to avoid or minimize adverse impacts on any of the
identified interests. The Commission anticipates no change to this aspect of its certificate
policies. However, to the extent applicants minimize the adverse impacts of projects in
advance, this should also lessen the adverse environmental impacts as well, making the
NEPA analysis easier. The balancing of interests and benefits that will precede the
environmental analysis will largely focus on economic interests such as the property
rights of landowners. The other interests of landowners and the surrounding community,
such as noise reduction or esthetic concerns will continue to be taken into account in the
environmental analysis. If the environmental analysis following a preliminary
determination indicates a preferred route other than the one proposed by the applicant, the
earlier balancing of the public benefits of the project against its adverse effects would be
reopened to take into account the adverse effects on landowners who would be affected
by the changed route.
In another example of the proportional approach, a proposal that may have
adverse impacts on customers of another pipeline may require evidence of additional
benefits to consumers, such as lower rates for the customers to be served. The
Commission might also consider how the proposal would affect the cost recovery of the
existing pipeline,
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